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BRIEF FOR APPELLANTS. 


Jurisdictional Statement. 

This is an appeal by Maceo Bonds and Geraldine Wes- 
tray Bonds, from a judgment entered in the District Court 
of the United States for the District of Columbia, on sub¬ 
stantial errors committed by the trial Court. 

The lower Court had jurisdiction by reason of Title 11, 
Section 325, of the 1940 District of Columbia Code. 

Statement of Facts. 

This suit was heard on the first count of a bill of com¬ 
plaint to establish an easement appurtenant by adverse 
usage. 



0 


The plaintiff contended that she was the owner in fee 
simple of Lot SOS Square 1085, by virtue of a devise and 
bequest under the last will and testament of John N. Mat¬ 
thews, said will having been filed August 2S, 1932. 

That the defendants are the owners in fee simple of Lot 
IS, in Square 10S5. 

That it was further contended that the owners of Lots 
SOT and SOS in Square 1083, had for a period of twenty (20) 
years adversely under a claim of right, continuous, open, 
nototius, uninterrupted, exclusive, peaceful and with the 
knowledge of the owners of Lot 18, Square 1085, until June, 
1941 ’ when the defendant, Maceo Bonds, caused to be erect¬ 
ed a fence obstructing the said right of way. 

That the defendants filed an answer to the complaint 
denying the right of way, admitting the erection of the 
fence, and further filed three (3) defenses to the action. 
One defense being that the defendants were the purchasers 
without notice of the existence of the easement and claim of 
the plaintiff, and that they had made a further conveyance 
to the Perpetual Building Association without notice of the 
existence of the easement. 

That upon trial of the issues here involved the attorney 
for the defendants objected to the admissibility in evidence 
of what purported to be the last will and testament of 
John N. Matthews, on the grounds that the said will had 
not been admitted to probate and record, and could not be 
admitted as a last will and testament in an equity suit 
(t. r. 16). That the will was admitted as evidence of the 
title of the plaintiff, Frances T. Smith. 

That at the conclusion of the plaintiff’s case the defend¬ 
ants moved for a directed finding on the grounds that the 
plaintiff had failed to prove title as owner of the property, 
as the will had not been admitted to probate and record 
(t. r. 16). 
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That the material portion of the defendants' testimony 
Maceo Bonds, is that he had no notice at the time of the 
purchase of the claim of the easement of the plaintiff, and 
that he had mortgaged the lot and improvements to the 
Perpetual Building Association who was not made a party 
of this proceedings. 

That the Court found from the evidence that the plain¬ 
tiff, Frances T. Smith, had proven that she and her pre¬ 
decessors entitled have continuously, openly, notoriously 
and adversely used for more than twenty (20) years a 
four (4) feet right of way over the southwest portion of the 
defendants’ Lot IS in Square 1085, setting forth specifically 
the length and width of the right of way, and that the de¬ 
fendants wrongfully obstructed the said right of way by 
the erection of the fence. 

As a conclusion of law the Court found the plaintiff was 
entitled to a mandatory injunction, and granted a perman¬ 
ent mandatory injunction prohibiting obstruction of the 
alleged right of way, and granted the judgment (t. r. 20) 
from which judgment the defendants appealed and request¬ 
ed that the said mandatory injunction be dissolved and 
held for naught. 

Statement of Points on Appeal. 

1. Did the Court commit error in admitting into evidence 
the purported will of John N. Matthews, without the same 
being duly probated and admitted to record as the last will 
and testament of John N. Matthews? 

2. Did the Court commit error in adjudicating Frances 
T. Smith, the owner of Lot SOS in Square 1085, in reliance 
upon the last will and testament of John N. Matthews? 

3. Did the Court further err in the application of the 
theory of tacking without proof of the privity of estate or 
contract? 
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4. Did the Court further err in finding that Maceo 
Bonds, was a purchaser with notice of the easement of the 
plaintiff? 


Summary of Argument. 

1 . 

Probate Court having jurisdiction over admission to pro¬ 
bate and record of last wills and testaments cannot be de¬ 
prived of its jurisdiction by a Court of equity, the mere 
filing of a will and proof of execution does not comply with 
the statute sufficient to invoke the power and authority 
vested in Probate Court. 

2 . 

A paper writing purported to be a last will and testament 
does not of its own force and vigor operate to confer and 
transfer property rights, but only derives force and effect 
by virtue of statute, in the instant case the statutory pro¬ 
vision has never been complied with, and the paper writing 
can not serve as a muniment of title. A Court of equity 
can not assume jurisdiction over the proof of wills when 
Congress has expressly given Probate Court exclusive jur¬ 
isdiction. 

3. 

It is further essential that the Court in order to apply 
the doctrine of tacking established some privity of estate 
or contract, and in order for the Court to establish a priv- 
it\’ of estate the rights would have to arise from the last 
will and testament of John N. Matthews, but no rights or 
privity can be established until the paper writing is ad¬ 
mitted by a Court of competent jurisdiction to probate and 
record, therefore, privity must fail in the instant case. 
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4. 

It is practically conclusive in the record that Maceo 
Bonds had no notice of the claim of the plaintiff at the 
time of the purchase of the premises in question, that cer¬ 
tainly the Building Association to whom he mortgaged the 
premises had no notice of the claim and its security is re¬ 
duced by virtue of the Court's judgment. 


ARGUMENT. 


1 . 

Admissibility of Unprobated Will. 

In the District of Columbia prior to the Act of Congress 
of 1S98, 30 Stat. 434, wills were admitted into evidence with¬ 
out being probated. After the creation of Probate Court 
wills were only admissible in evidence after admission to 
probate and record, in the case of 

McGowan v. Elroy, 28 App. D. C. 188. 

The Court held that an unprobated will made subsequent 
to the Act of Congress of June 8, 189S, 30 Stat. 434, pro¬ 
viding for the probate of wills of real estate is not admis¬ 
sible in evidence as a muniment of title. 

That by virtue of the Act of Congress of June 30, 1902, 
under the Code of Laws for the District of Columbia for 
1902, under Section 117, the statute reads as follows: 

That in addition to the jurisdiction conferred in the 
preceding section plenary jurisdiction is hereby given 
to the said Court holding the said special term to hear 
and determine all questions relating to the execution, 
and to the validity of any and all wills devising any 
real estate within the District of Columbia, and of any 
and all wills and testaments properly presented for 
probate therein, and to admit the same to probate and 
record in said special term, and neither the execution 
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nor tlie validity of any such will or testament so ad¬ 
mitted to probate and record shall be impeached or ex¬ 
amined collaterally, but the same shall be m ail re¬ 
spects and as to all persons red jiuUcata suoject never¬ 
theless, to the provisions herein contained. 

A will receives its force and effect by virtue of statute, 
and until the statutory provision is complied with the will 
has no probative value. The statutory provision afore- 
stated is the same under Title 11, Section 503, the same not 
being modified or repealed but merely reitered. 

2 and 3. 

Equity Court Has No Jurisdiction to Determine Titie by 
Devise and Can Not Use a Unprobated Will as a Muni¬ 
ment of Title. 

It is the law in most jurisdictions without controversy 
or equivocation that an unprobated will of real or personal 
property passes nothing to the purported devises and lega¬ 
tees. In an Illinois Federal Court in; 

Canterbury v. Mandeville, 130 Fed. 2nd 208. 

An instrument can not be effective as a will until prov¬ 
ed, and no rights in relation to it can arise until pre¬ 
liminary probate has been made, in the case of; 

Gracie v. American Security & Trust Company, 51 
App. D. C. 143. 

The Court said it thus appears that our Probate Court 
has been clothed with full complete jurisdiction to take 
proof of wills of either personal or real estate, and to 
admit the same to probate and record, that it was the 
intent of Congress to make this jurisdiction exclusive 
is too plain to admit of serious doubt. 

It is a general rule that no instrument can be given the 
force and effect of a will until preliminary probate has first 
been made. 

i Ellis v. Davis, 109 U. S. 485, 497, 3 Sup. Ct. 327. 

Basket v. Hassell, 2 Sup. Ct. 634, 108 U. S. 267. 
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Gains v. Chew, 2 Howard 019, 11 L. ed. 402. 

In re; Dressel's Estate, 170 X. Y. S. 151,102 Misc. 

64S. 

Max v. Loeb, 153 So. 266. 

Lague v. Wylie, 110 S. W. 2nd 941. 

The Court said a judgment decreeing the title to in¬ 
terest in land on the basis of a will required reversal 
when there was no proof of the probate of the will. 

It was essential in the instant case in order for the Court 
to find an easement appurtenant to find title in the plaintiff 
by either privity of estate or privity of contract. The 
plaintiff relied upon privity of estate, and title vesting by 
virtue of a will. The will failed by virtue of lack of pro¬ 
bate, therefore, there is no privity of estate between the 
present plaintiff and her alleged predecessor in title, and the 
Court could not apply the doctrine of tacking, for the rule 
is to permit tacking there must be privity of estate, see; 

Ziveibel v. Meyer, 69 Neb. 294. 

They must be connected through chain of title. 

Conclusion. 

Wherefore, the appellants contend that the unprobated 
will was inadmissible in evidence, could not serve as a muni¬ 
ment of title, that there was no privity of estate, that the 
plaintiff had no rights in the premises and that the judg¬ 
ment of the lower Court must be reversed and remanded 
and that the mandatory injunction be dissolved. 

GEORGE W. PETERSON 
and 

OTHO D. BRANSON 
Attorneys for Appellants 
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APPENDIX. 
Case No. 8575. 


1 Complaint, Civil Action, File No. 13617 

(for injunction and damages). 

The complaint of the plaintiff respectively shows unto 
the Court: 

(1) That the plaintiff is a citizen of the United States 
and a resident of the District of Columbia and brings this 
action in her own right. 

(2) That the defendants are citizens of the United 
States and residents of the District of Columbia, and are 
sued in their own rights. 

(3) That the plaintiff is the owner in fee simple of lot. 
number 808 in square number 1085, improved by premises 
number 27 Seventeeth Street, Southeast, by virtue of a de¬ 
vise and bequest under the last will and testament of one 
John Nicholas Matthews, deceased; said will having been 
tiled in this Court under the date of August 2S, 1932. 

(4) That the defendants are the owners in fee simple of 
lot number 18 in square 1085, improved by premises num¬ 
ber 23 Seventeenth Street, Southeast, by a deed recorded in 
Liber 7469, at folio 154, among the land records of the Dis¬ 
trict of Columbia. 

2 (5) That by a deed recorded June 16, 1897, in 
Liber 2214, at folio 428, among the land records of 

the District of Columbia the North half of Lot 19 in square 
number 1085 (now shown in the land records of the District 
of Columbia as Lot number 807) was conveyed by Rosalie 
Moxley rt vir to Charles E. Sessford in fee simple subject 
by covenant to a right of way over the rear four (4) feet 
of said lot for the use of the South lot now indentified in the 
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land records of the District of Columbia as lot 808 in square 
10S5; that said covenant creating this four (4) feet right 
of way is in full force and effect. 

(6) That a right of way over lot IS in square 1085 be¬ 
ginning with and at the point where the said four (4) feet 
right of way over lot 807 adjoins and meets said lot 18 and 
extending approximately twenty-five (25) feet over the 
southwest portion of said lot IS back to the public alley has 
been used by the respective owners of lots 807 and 808 in 
square 1085 for more than twenty (20) years adversely, 
under a claim of right, continuous, open, notorious, unin¬ 
terrupted, exclusive, peaceful and with the knowledge and 
acquiesenee of all the respective owners of lot IS in square 
1085, during said period, until on or about the 19th day of 
.Tune, 1941, when the defendants erected or caused to be 
erected a fence obstructing and closing said right of way, 
over the protest and objection of the plaintiff, and causing 
plaintiff to suffer irreparable damage. 

WHEREFORE, the premises considered plaintiff prays: 

(1) That a temporary mandatory injunction issue out 
of this Honorable Court requiring the defendants to remove 
said fence thereby restoring said right of way. 

(2) That upon final hearing upon the merits a permanent 
injunction issue permanently restraining and enjoining the 
defendants from obstructing or interfering with the nor¬ 
mal use of said right of wav. 

(3) That upon final hearing upon the merits a judg¬ 
ment be entered against the defendants in such amount as 
will fully and fairly compensate the plaintiff for damage 
sustained. 

(4) For such other and further relief as to the Court 
may seem just and proper. 
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3 COUNT II. 

(1) That the plaintiff is a citizen of the United States 
and a resident of the District of Columbia and brings this 
action in her own right. 

(2) That the defendants are both citizens of the United 
States and residents of the District of Columbia, and are 
sued in their own right. 

(3) That the plaintiff is the owner in fee simple of lot 
number SOS, in square number 1085, improved by premises 
number 27 Seventeenth Street, Southeast, by virtue of a 
devise and bequest under the last will and testament of 
one John Nicholas Matthews, deceased; said will having 
been filed in this Court under date of August 29,1932. 

(4) That the defendants are the owners in fee simple 
of lot number 18, in square 1085, improved by premises 
number 23 Seventeenth Street, Southeast, by a deed re¬ 
corded in Liber 7469 at folio 154, among the land records 
of the District of Columbia. 

(5) That on or about the 15th day of March, 1941, the 
defendants excavated upon the east portion of lot number 
18 in square 1085, incident to the erection of certain im¬ 
provements on said lot, and placed the dirt, sand and gravel 
from said excavation upon the west portion of the said 
defendants’ lot, thereby raising and elevating said west 
portion of defendants’ lot approximately twenty (20) inches 
above the normal level of plaintiff’s lot aforementioned; 
that the said raising and elevating of defendants’ lot afore¬ 
mentioned prevents a usual and natural drainage of water 
from plaintiff’s lot, all of which was done over the protest 
and objection of the plaintiff, thereby causing the west por¬ 
tion of plaintiff’s lot to easily flood and remain wet and 
soggy almost permanently, all to the damage and detriment 
to this plaintiff of Twenty-five Hundred ($2,500.00) Dollars. 
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WHEREFORE, the premises considered plaintiff de¬ 
mands judgment against the defendants in the sum of 
Twenty-five Hundred ($2,500.00) dollars, besides costs of 
this suit. 

WARD, KELLOGG & SIMMONS, 
By: J. Benjamin Simmons, 
Attorneys for Plaintiff , 

801—Tower Building, 
Washington, D. C. 

4 The plaintiff hereby demands a jury trial of the is¬ 
sues under Count II of this Complaint. 

WARD, KELLOGG & SIMMONS, 
By: J. Benjamin Simmons, 
Attorneys for Plaintiff. 


6 A motion to Dismiss and a Motion for a Bill of 
Particulars, Civil Action No. 13617. 

Come now the defendants, Maceo Bonds and Geraldine 
Westray Bonds, and moves this Court to dismiss the Bill 
of Complaint for the following reasons: 

1. That said complaint fails to state by metes and 
bounds the extent of the right-of-way claimed in lot 18 
square 1085. 

2. That the pleadings on their face fail sufficiently to 
allege the title of the plaintiff. 

3. That it is incumbent upon the present owners to 
show the predecessors in title of 807 and 808 square 1085 
who used within fixed and prescribed boundaries, lot 18 
square 10S5 as means of egress and ingress to the public 
allev. 

•r 
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4. That this plaintiff should further set out with par¬ 
ticularity the day and date that the present owners of lot 
IS came into possession of the said property and designate 
the predecessors in title which the plaintiff claims an ease¬ 
ment adverse to. 

5. That with respect to Count II, the allegations fail to 
state a cause of action and numerous other reasons, ap¬ 
parent upon the face of record. 

TIGNOR, PETERSON & BRANSON, 
Attorneys for Defendants , 

604 D Street, N. W., 

Washington, D. C. 


7 Findings of Fact and Conclusions of Law, 

Civil Action No. 13617. 

The motion for a preliminary mandatory injunction came 
on for hearing in the Motions Court, and upon considera¬ 
tion of the affidavits filed in support of said motion, the 
verified complaint and the pleadings; and Justice Pine 
having personally inspected the premises in the presence 
of counsel for the respective parties, the Court makes the 
following: 

FINDINGS OF FACT. 

That the plaintiff, Frances T. Smith, has shown by her 
verified complaint and the affidavits in support of her mo¬ 
tion for a preliminary mandatory injunction: 

1. That the plaintiff and her predecessors in title have 
continuously, openly, notoriously and adversely used for 
more than twenty (20) years a right of way over the south¬ 
ern portion of defendants’ lot, namely Lot 18 in Square 
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10S5 for a distance of approximately twenty-five (25) feet 
from the public alley. 

2. That the plaintiff's lot, namely Lot 808 in Square 
1085, is improved by premises known as 27—17th Street, 
S. E.j and said right of way has been so used by plaintiff 
and her predecessors in title as a means of ingress and 
egress to and from public alley. 

8 3. That the defendants caused to be erected on 

or about the 19th day of June, 1941, a fence obstruct¬ 
ing said right of way. 

4. That by reason of the erection of the said fence, 
plaintiff is prevented from using said right of way for 
ingress and egress and particularly for bringing coal and 
wood into the rear portion of her premises and for taking 
garbage and trash from the rear portion of her premises 
to the public alley. 

5. That the closing of the right of way constitutes a 
fire hazard. 

6. That greater injury would be done the plaintiff by 
refusing to grant a preliminary mandatory injunction of 
the character prayed for than will be sustained by the de¬ 
fendants by granting such injunction. 

CONCLUSIONS OF LAW. 

1. Plaintiff is entitled to a preliminary mandatory in¬ 
junction requiring defendants until further order of this 
Court to remove so much of the fence along the southern 
portion of Lot 18 in Square 1085 as is necessary for in¬ 
gress and egress to and from the rear of Lot 808 in Square 
1085 provided the plaintiff shall first give an undertaking 
in the penalty of Five Hundred ($500.00) Dollars with 
surety approved by the Court, to secure the defendants 
against any costs or damages which may be adjudged to 
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have been wrongfully incurred by virtue of this proceeding. 
Dated this 8th day of January, 1942. 


O’DONOUGH, 
J ustice. 

Xo objection as to form: 

Otho D. Branson, 

Attorney for Defendants. 


9 Order Granting Motion to Dismiss Second Count 
of Bill of Complaint, and Overruling Motion to 
Dismiss First Count, and Denying Bill of Par¬ 
ticulars as to the F irst Count, Civil Action No. 
13617. 

Upon consideration of the Motion to dismiss the First 
and Second Counts of the Bill of Complaint in the above 
entitled cause and for a Bill of Particulars, it is by the 
Court, this 8th day of January, 1942, 

ADJUDGED, ORDERED AND DECREED, as follows: 

1. That the Motion to Dismiss and for Bill of Particu¬ 
lars as to the First Count, is hereby denied, and it is fur¬ 
ther, 

ADJUDGED, AND DECREED: 

1. That the Motion to Dismiss as to the Second Count 
is hereby granted and the said Bill of Complaint in the 
Second Count is hereby dismissed. 

O’DONOUGH, 

Justice. 

No objections: 

Benjamin Simmons, 

of Counsel for Plaintiff. 
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10 Answer of the Defendants Maceo Bonds and 

Geraldine Westray Bonds to the Complaint, 

Civil Action No. 13617. 

That for answer to the Bill of Complaint, the defendants 
say as follows: 

1. That as for the allegations set forth in Paragraphs 
One, Two, Three, Four, and Five, the defendants have no 
knowledge or information sufficient to form a belief, there¬ 
fore they are not in a position to admit or deny the allega¬ 
tions set forth therein. 

2. That for answer to Paragraph Six, these defendants 
deny that the plaintiff and her predecessors in title have a 
right of way extending twenty-five (25) feet over the south¬ 
western portion of Lot 18, Square 1085 to the public alley, 
and specifically deny that it has been used adversely under 
claim of right, color of right, continuously, open and notori¬ 
ously, uninterruptedly, exclusively and peacefully with the 
knowledge of and acquiescence of all respective owners of 
Lot 18, Square 1085. 

3. That these defendants admit that on June 19, 1941, 
incidental to the erection of their house on the aforestated 
lot, they did erect a fence enclosing the rear portion of 
their entire lot, and they deny that there was any right 
of way existing at the time of the erection of the fence and 
prior thereto. 

4. And that thev further denv each and everv material 

* 

allegation contained in the said Bill of Complaint. 

11 WHEREFORE, the premises considered, the de¬ 
fendants pray: 

l. 1 That upon proper motion the said injunction pen¬ 
dente lite be dissolved. 

2. That they be reimbursed for damages done the prem¬ 
ises and appurtenances thereto. 
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3. That counsel fees be awarded by the Court out of the 
bond against the surety for the plaintiff. 

4. That the defendants have such other and further 
relief as is meet and proper. 


District of Columbia, ss. : 

We, Maceo Bonds and Geraldine Westray Bonds, being 
first duly sworn upon oath, depose and say that we have 
read the foregoing answer to the Bill of Complaint by 
us subscribed and know the contents thereof; that the 
allegations made of our personal knowledge are true and 
those upon information and belief we believe and aver 
to be true. 

MACEO BONDS 
GERALDINE W. BONDS 

Subscribed and Sworn to before me this 8th day of Jan¬ 
uary, 1942. 

SAMUEL E. LACEY, 
Notary Public, D. C. 

Tignok, Peterson & Branson, 

Attorneys for Defendants, 

604 D Street, N. W., 

Washington, D. C. 


12 DEFENSES 

Defense No. 1 The defendants Maceo Bonds and 
Geraldine Westray Bonds, state that they were purchasers 
of Lot 18, Square 1085 on or about to wit the 22nd day of 
April, 1940, without actual or constructive notice of the 
existence of a claim of right of way over the southwesterly 
portion of Lot 18, Square 1085. That the defendants being 
grantees as aforestated, the claim of right of way asserted 
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by the plaintiff cannot be sustained to the prejudices of the 
defendants herein. 

WHEREFORE, defendants pray that this suit be dis¬ 
missed. 

Defense Xo. 2 That the defendants herein were pur¬ 
chasers of Lot IS, Square 1085, without actual or construc¬ 
tive notice of the existence of a right of way of twenty-five 
(25) 'feet over the southwest portion of Lot 18, Square 1085, 
by virtue of the land records of the District of Columbia, 
a eieiar and indefeasible title in the defendants who mort¬ 
gaged and incumbered the lot to the Perpetual Building 
Association. 

WHEREFORE, defendants pray that this suit be dis¬ 
missed. 

Defense Xo. 3 That the plaintiff failed to set forth a 
cause of action against the defendants by failure to de¬ 
scribe by metes and bounds the burden upon the servient 
tenement. 

WHEREFORE, the defendants pray that this suit be dis¬ 
missed. 

Defense Xo. 4 That the use of Lot 18, Square 10S5, by 
the plaintiff and her predecessors in title were by reason 
of a license by the predecessors in title to the defendants, 
which license was revoked. 

WHEREFORE, the defendants pray that this suit be dis¬ 
missed. 

MACEO BONDS 
GERALDINE W. BONDS 

Tignor, Peterson & Branson, 

Attorneys for Defendants , 

604 D Street, N. W., 

Washington, D. C. 

Me. 2615—2616. 
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13 COUNTER-CLAIM. 

Upon the facts averred in the answer and defenses, the 
defendants, Maceo Bonds and Geraldine Westrav Bonds, 
are entitled to have their title to the property described in 
this action quieted and established as perfect and indefeas¬ 
ible in their sole and exclusive ownership therefore, with¬ 
out being subject to easement of usage by the plaintiff. 

WHEREFORE, the defendants pray: 

1. That the Court adjudge that they are exclusive own¬ 
ers in fee simple of real estate described in the Complaint 
subject only to the easements and covenants of recorded 
instruments. 

2. That they may have such other and further relief in 
the premises as the Court deems proper. 

TIGNOR, PETERSON & BRANSON, 
Attorneys for Defendants, 

604 D Street, N. W., 

Washington, D. C., 

Me. 2615-2616. 

Service of a copy of the foregoing Answer, Defenses and 
Counter-claim acknowledged this 10th day of January, 1942, 
to the attorneys for the plaintiff. Ward, Kellogg & Sim¬ 
mons, 801 Tower Building, Washington, D. C. 


14 Pretrial Proceedings, Civil Action No. 13617. 

STATEMENT OF NATURE OF CASE: 

Suit to establish and enforce right-of-way or easement 
over property of defendants, plaintiffs claiming that they 
and their predecessors in interest have used the said right- 
of-way open, notoriously and continuously for more than 
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twenty years, without opposition by predecessors in interest 
of defendants. 

Defendants deny any easement to plaintiffs or tlieir pre¬ 
decessors in title: deny that plaintiffs are obstructed from 
public alley. 

STIPULATIONS: By agreement of counsel for respec¬ 
tive parties, present in Court, it is ordered that the subse¬ 
quent course of this action shall be governed by the fol¬ 
lowing stipulations, unless modified by the Court to prevent 
manifest injustice; 

Plat attached to complaint is agreed to be correct draw¬ 
ing of the lots and alleys in question. 

Plaintiffs and defendants will produce photographs at 
time of trial, and will endeavor to stipulate prior to trial 
as to their admissibility in evidence without formal proof 
of taking. 

Dated: May 14, 1942. 

Attorneys authorized to act: 

WARD, KELLOGG & SIMMONS, 
Plaintiff . 

OTHO D. BRANSON, 

Defendants. 


15 Narrative of Testimony, Civil Action No. 13617, 

Filed July 14, 1943. 

Frances T. Smith, plaintiff, testified that since she was 
a sAiall child she resided with John Nicholas Matthews in 
premises 27 Seventeenth Street, S. E. (JL.ot 808 in Square 
1085) and that John Nicholas Matthews was her godfather; 
that subsequently when she married she and her husband 
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and children resided in these premises until the death of 
John Nicholas Matthews on August 28,1932, and since that 
time she and her family have resided in these premises 
exclusively. 

Plaintiff testified that during the entire period of time 
they used the right of way for egress and ingress over Lot 
18 in Square 1085 back to the public alley for the purpose 
of taking out ashes and trash and bringing in wood and coal 
among other things. Plaintiff produced four witnesses, 
two of whom are not related in any manner whatsoever to 
any of the parties to this cause, which witnesses corrobor¬ 
ated her statements in this respect. Plaintiff’s witnesses 
further testified that they had used this right of way over 
Lot 18 in Square 1085 for a period of more than twenty 
years. 

There was received in evidence on behalf of the plaintiff 
a deed recorded June 16, 1897, in Liber 2214 at folio 428 
among the land records of the District of Columbia, where¬ 
by the north half of Lot 19 in Square 10S5 (now shown in 
the land records of the District of Columbia as Lot 807) 
was conveyed by Rosalie Moxley et vir to Charles E. Sess- 
ford in fee simple subject by convenant to a right of "way 
over the rear four (4) feet of said lot for the use of the 
south lot now identified in the land records of the Dis- 
16 trict of Columbia as Lot 808 in Square 1085. Plain¬ 
tiff and her witnesses testified that the four (4) feet 
right of way over the rear portion of Lot 807 was parti¬ 
tioned off. 

Plaintiff offered and it was received in evidence over the 
objection of defendant the last will and testament of John 
N. Matthews which was filed in the Probate Court on Au¬ 
gust 29, 1932, by the terms of which last will and testa¬ 
ment the plaintiff was devised and bequeathed Lot 808 in 
Square 1085 in fee simple, the records showing that no peti- 



14 


tion for probate or for letters of administration were ever 
filed. 


Plaintiff also testified that during June, 1941 defendants 
erected a fence obstructing the right of way back to the 
public alley over the objection and protest of her and her 
husband, the latter having since died. 

Defendants testified that they purchased Lot IS in 
Square 10S5 on April 22, 1940, and subsequently erected 
thereon a building costing Seven Thousand Five Hundred 
($7,500.00) Dollars, including the fence which they erected 
obstructing the right of way. Defendants own this prop- 
ertv as tenants bv the entirety. Defendant Maceo Bonds, 
testified that at the time of purchase he did not have any 
notice of the existence of the easement over the rear of the 
lot as alleged by the plaintiff; and defendant, Geraldine 
Westray Bonds, testified that she had visited in the home 
of the plaintiff and had used the rear of lot to which the 
right of way is claimed and knew that the plaintiff and her 
children had used the same as a way of ingress and egress 
to the public alley. Defendants and their two witnesses 
testified that from 1929 up to 1933 a fence was erected 
obstructing all passage over the rear of their lot; that it 
was erected by the brother of defendant Maceo Bonds who 
was then using the garage which occupied a portion of the 
rear of the lot. 


Plaintiff and her witnesses on rebuttal testified that no 
such fence had ever been erected or that the right of way 
was never interfered with in any manner whatsoever until 
the erection of the fence which is now the subject matter of 
this litigation. 

Defendants moved for a directed finding at the close of 
the case on the grounds: 

17 (a) That defendant, Maceo Bonds did not have 

notice of the existence of the easement, and 
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(b) That the will filed in Probate Court was insufficient 
to pass title by reason of the fact that it was not admitted 
to probate (no petition having been filed for this purpose). 

The Court held that (a) the fact that the four (4) feet 
easement over the rear of Lot 807 was partitioned off, a rea¬ 
sonable inspection would have put him on notice that plain¬ 
tiff had no other way to get back to the public alley other 
than the right of way claimed, and besides the defendant 
Geraldine Westray Bonds had actual notice of the existence 
of the easement and (b) that the will, although merely filed 
was sufficient. 

Defendants later filed a motion for a new trial which was 
overruled. 

WARD, KELLOGG & SIMMONS, 

J. Benjamin Simmons, 

Attorney for Plaintiff. 

TIGNOR, PETERSON & BRANSON, 
Attorneys for Defendants. 

By: Otho D. Branson. 

It is stipulated and agreed that the narrative of testimony 
was in substance testimony taken at the trial of this cause. 

WARD, KELLOGG & SIMMONS, 

J. Benjamin Simmons, 

Attorney for Plaintiff. 

TIGNOR, PETERSON & BRANSON, 
Attorneys for Defendants. 

By: Otho D. Branson. 

PROOF OF SERVICE. 

I hereby acknowledge receipt of the narrative of testi¬ 
mony this 10th day of July, 1943. 

J. BENJAMIN SIMMONS, 
Attorney for Plaintiff. 
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18 f indings of Facts and Conclusions of Law, Civil 
Action No. 13617, March 12,1943. 

This case having come on for trial upon its merits and 
testimony having been adduced from the parties hereto and 
their respective witnesses, the Court makes the follow¬ 
ing: 

FINDINGS OF FACT 

That the plaintiff, Frances T. Smith, has proven 

1. iThat plaintiff and her predecessors in title have con¬ 
tinuously, openly, notoriously and adversely used for more 
than twenty (20) years a four (4) feet right of way over 
the southwest portion of defendant’s Lot 18 in Square 10S5 
from a point where Lot 807 in Square 1085 adjoins and 
meets said Lot 18 and extending approximately twenty-five 
(25) feet back to the public alley. 

2. That the defendants wrongfully erected or caused to 
he erected a fence obstructing said right of way. 

i CONCLUSIONS OF LAW 

1. Plaintiff is entitled to a mandatory injunction re¬ 
quiring defendants to remove so much of the fence along 
the southwest portion of their Lot 18, Square 1085, as to 
provide the plaintiff with a four (4) feet right of way from 
the point where Lot 807 in Square 1085 joins and meets said 
Lot 18 and extending approximately twenty-five (25) feet 
back to the public alley, and 

2. Plaintiff is entitled to a permanent injunction pro¬ 
hibiting the defendants and their successors in title forever 

from obstruction in any manner the said right of 
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19 way as set forth in Paragraph One of these Conclu¬ 
sions of Law. 

Dated this 12th day of March, 1943. 

DANIEL W. 0 ’DONOGHUE, 
Justice. 

No objection as to form: 

Otho D. Branson, 

Attorney for Defendants. 


2i> Judgment for Permanent Injunction, Civil 
Action No. 13617, Hied Mar. 12, 1943. 

Upon consideration of the pleadings tiled herein and af¬ 
ter testimony adduced in open Court, it appearing to the 
Court that the plaintiff has proven the allegations of her 
complaint, it is by the Court this 12th day of March, 1943 

ADJUDGED, ORDERED AND DECREED 

1. That the defendants, for the reasons set forth in the 
Findings of Fact, filed herein, shall remove within ten (10) 
days from the date of this order so much of the fence along 
the southwestern portion of their Lot 18 in Square 1085 as 
to provide the plaintiff with a four (4) feet of way begin¬ 
ning with and at the point where Lot 807 adjoins and meets 
said Lot 18 in Square 1085 and extending approximately 
twenty-five (25) feet back to the public alley. 

2. That the defendants and their successors in title be 
and they hereby are permanently and forever enjoined from 
obstructing in any manner the four (4) feet right of way 
beginning with and at the point where Lot 807 adjoins and 
meets said Lot 18 in Square 1085 and extending approxi¬ 
mately twenty-five (25) feet back to the public alley. 


IS 


3. That the defendants and their successors in title be 
and they hereby are permanently and forever enjoined from 
obstructing in any manner the four (4) feet right of way be- 
ginnihg with and at the point -where Lot SU7 in Square 1085 
joins and meets said Lot 18 extending approximately tweu- 
' ty-five (25) feet back to the public alley. 

21 4. That the defendants shall pay unto the plain¬ 

tiff costs of this action. 

DANIEL W. O’DONOGHUE 
Justice 

Seen: 

Otho D. Branson, 

Attorney for Defend-ants. 


Notice of Appeal, Civil Action No. 13617. 


Notice is hereby given this 7th day of May, 1943, that 
Maceo Bonds, et al hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 12th day of March, 
1943 & in favor of plaintiff against said defendants. 

i OTHO D. BRANSON 

Attorney for Defendants 
i 604 D Street, N. W. 

Ward, Kellogg & Simmons 
Attorneys for Plaintiff 
801 Tower Building 


23 Order, Civil Action No. 13617. 

Upon consideration of the motion filed herein, it is this 
loth day of June, 1943: 
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ORDERED, ADJUDGED AND DECREED, That the 
time for the filing of the transcript of record is hereby ex¬ 
tended thirty (30) days inclusive of July 15, 1943. 

O’DONOGHUE 

Justice 


Si Statement ci Points, Civil Action No. 13617, 

i iied July 14, 1943. 

Conies now the defendants in the above entitled cause 
and states that they rely upon the following points: 

1. That the Court erred in admitting into evidence the 
purported will of John N. Matthews, without the same be¬ 
ing duly probated and admitted to record as the last will 
and testament of John N. Matthews. 

2. That the Court further erred in adjudicating Frances 
T. Smith the owner of Lot 808, Square 1085, in reliance up¬ 
on the last will and testament of John X. Matthews. 

3. That the Court further erred in applying the theory 
of tacking without proof of privity of estate or contract. 

4. That the Court erred in failing to rule that the de¬ 
fendant, Maceo Bonds was a purchaser without notice of the 
existence of the rights of the plaintiff. 

TIGNOR, PETERSON & BRANSON 
Attorneys for Defendants 
604 D Street, N. W. 

Washington, D. C. 
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PROOF OF SERVICE 

I hereby certify that I have mailed a copy of the fore¬ 
going statement of points to Ward, Kellogg & Simmons, 
attorneys for the plaintiff this 12th day of July, 1943. 

OTHO D. BRANSON 


25 Order, Civil Action No. 13617. 

Upon oral motion made herewith on the 13th day of July, 
1943, it is this 14th day of July, 1943; 

ORDERED, ADJUDGED AND DECREED, That the 
time be and hereby is extended for the preparation and 
filing of the transcript of record in the Court of Appeals 
from the 15th day of July, 1943, to the 4th day of August, 
1943. 

JAMES M. PROCTOR 
Justice 


26 i Designation of Record, Civil Action No. 13617, 

F iled May 18, 1943. 

The Clerk will kindly prepare record on appeal in the 
above entitled cause, to include therein the following: 

1. Complaint. 

2. Motion to dismiss. 

3j Order sustaining motion to dismiss on second count, 
overruling motion to dismiss on first count. 

4. Answer of defendants. 

5. The defenses of the defendants numbers 1, 2, 3, and 
4. 


6. Counter-claim. 
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7. Pretrial proceedings. 

8. Narrative of testimony. 

9. Defendants’ motion for a directed finding. (Oral.) 

10. Finding of facts, conclusions of law and judgment. 

11. Notice of appeal. 

12. Statement of points on which the appellant will rely 
on appeal. 

13. Assignment of error. 

14. This designation of record. 

OTHO D. BRANSON 
GEORGE W. PETERSON 
Attorneys for Defendants 


27 PROOF OF SERVICE. 

Service of the within designation of record on appeal, 
and statement of points relied on appeal was had on the 
plaintiff by mailing copies thereof to Ward, Kellogg & 
Simmons, 801 Tower Building, Washington, D. C. attor¬ 
neys of record for the plaintiff, on May 18, 1943. 

OTHO D. BRANSON 
GEORGE W. PETERSON 
Attorneys for Defendants. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


April Term, 1943 


No. 8575 


MACEO BONDS and GERALDINE WESTRAY BONDS, 

Appellants 

vs. 

FRANCES T. SMITH, Appellee 


BRIEF FOR APPELLEE. 


Counter Statement of the Case. 

Frances T. Smith, appellee, resided in premises 27 Sev¬ 
enteenth Street, S. E. since she was a small child (she now 
being fifty (50) years of age) with John Nicholas Mat¬ 
thews; the latter being her godfather. John Nicholas Mat¬ 
thews died August 28, 1932, leaving a last will and testa¬ 
ment by which he devised the premises in fee simple to 
Frances T. Smith. Some years prior to the death of Mat¬ 
thews, appellee married, whereupon she and her husband 
and later their children, continued to reside in the prem¬ 
ises with Matthews. After Matthews’ death, appellee and 
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her family occupied the premises exclusively, paid the taxes, 
and otherwise exercised all the attributes of fee simple own- 
ership- - - ... '• 

The last will and testament of Matthews, although filed 
in th^ probate court and the signatures of the two attesting 
witnesses were duly proved, and no petition for probate 
of said will was ever filed. 

In June, 1941, appellants erected a fence obstructing the 
right of way which appellee and her predecessor in title 
had been using for more than twenty (20) years, for the pur¬ 
pose of carrying out to the public alley, ashes and trash, 
and bringing in wood and coal, among other things. This 
right of way was the only exit from the rear of appellee’s 
premises so the closing thereof also constituted a distinct 
fire hazard. 

There is one lot between the lots owned by appellants 
and appellee, known as Lot 807 in Square 1085 and a four 
(4) feet right of way was reserved for appellee’s use by a 
deed recorded June 16, 1897, in Liber 2214 at Folio 428. 
This 1 right of way constituted the connecting link between 
appellee's premises and the right of way over appellants’ 
lot. 

Appellants purchased their lot (18 in Square 1085) in 
April, 1940, as tenants by the entirety and since appellant, 
Geraldine AVestray Bonds, was a child she had frequently 
visited appellee and had used the right of way herself, and 
appellant, Maceo Bonds, was charged with notice of the 
existence of the easement because a casual inspection of the 
premises makes it apparent that the easement exists. 
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Summary of Argument. 

Frances T. Smith, appellee, and her family having resid¬ 
ed in premises 27 Seventeenth Street, S. E. for more than 
twenty (20) years during which time a right of way was 
used under claim of right and title over premises now own¬ 
ed by appellants as tenants by the entirety, appellee’s user 
is tacked to her predecessor in title, if necessary, hence the 
user was continuous and ripened into an easement. 

It is not necessary for the last will and testament of John 

m 

Nicholas Matthews to be used as a muniment of title to per¬ 
fect this easement. 


Argument. 

Although appellant’s argument is divided into three (3) 
points, appellee believes they collectively involve but one 
point and thus will discuss them together. 

The evidence showed that Frances T. Smith, plaintiff, 
had resided in premises 27 Seventeenth Street, S. E. (Lot 
808 in Square 1085) since she was a small child, she now 
being fifty (50) years of age, and that John Nicholas Mat¬ 
thews was her godfather; that subsequently when she mar¬ 
ried, she and her husband and children resided in these 
premises until the death of John Nicholas Matthews on 
August 28, 1932, and since that time she and her family 
have resided in these premises exclusively. (See Page 1 of 
Narrative of Testimony.) 

The testimony of the plaintiff and her witnesses further 
showed that during this entire period of time, (more than 
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twenty (20) years) she and the other occupants of these 
premises, without interruption, used the right of way for 
egresd and ingress over Lot 18 in Square 1085 back to the 
public alley for the purpose of taking out ashes and trash 
and bringing in wood and coal, among other things. (See 
Page 1 of Narrative of Testimony.) 

The plaintiff also produced in evidence a deed recorded 
June 1(5, 1897, which reserved a right of way over the land 
situate between plaintiff’s and defendants’ (Lot SOT in 
Square 1085), the only purpose of which right of way was 
to afford plaintiff and the members of her household a right 
of way over the rear of those premises and over the prem¬ 
ises now owned by the defendants, as joint tenants, as claim¬ 
ed in this action. 

Although the appellant set forth four (4) points on ap¬ 
peal, it is obvious from appellants’ brief that they aband¬ 
oned all points except those attacking the admissibility in¬ 
to evidence of the last will and testament of John Nicho¬ 
las Matthews which was filed and duly witnessed by the 
subscribing witnesses in the Probate Court, but on which 
no petition for probate w T as ever filed. In view of this, 
appellee will confine her argument to only the point argued 
in appellee’s brief. 

An easement may be acquired by the adverse user of an¬ 
other’s land for a certain period, usually the same as that 
required to give title to land itself by disseisin or adverse 
possession. Tiffany , Beal Property , (3rd Ed.) Vol. 3, Page 
299, and cases cited. 

The question of whether or not appellee’s adverse use, 
etc., may be tacked to her predecessor in title would be gov- 
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erned by the law applicable to the obtaining of title to real 
estate by adverse possession. The test is whether or not 
such persons are in privity one with another. This privity 
may be based upon contract, estate or blood relationship, or 
upon any connecting relationship which will prevent a 
break in the adverse possessions and refer the several pos¬ 
sessions to the original entry, and for this purpose, no writ¬ 
ten transfer or agreement is necessary. The case of Lund- 
quist v. Eisenmann, 87 Col. 584, 290 Pac. 277, holds privity 
to exist among members of family occupying land of another 
family. See Tiffany, Real Properly, (3rd Ed.) Vol. 4, 
Page 434, and cases cited. 

Many state courts hold that possessions can be tacked 
if there was an oral transfer of possession in addition to 
the making of the written conveyance. See Tiffany, Real 
Property, (3rd Ed.) Vol. 4, pp. 436-437, and cases cited. 

Since the testimony adduced incident to the trial of this 
ease showed that appellee lived in these premises with her 
godfather from the time she was an infant and continued 
to live in said premises after his death, under claim of right 
and title, exercising exclusive control over the premises, 
and she and the members of her family occupying it exclu¬ 
sively, her possession was continuous. Appellee, as the 
evidence showed, paid the taxes on this property since the 
death of John Nicholas Matthews and has and continues to 
exercise all of the other attributes of fee simple ownership. 

In the case of Holtzman v. Douglas, 168 U. S. at Page 
284, the Supreme Court of the United States said: 

“Payment of the taxes # * * is very important and 
strong evidence of a claim of title: * * 
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and at Page 286 of the same decision, the Court said: 

* * that such use and possession of the said prop¬ 
erty was continued by the occupant thereof actually, 
exclusively, continuously, openly, notoriously, adverse¬ 
ly and uninterruptedly, for a period of twenty years 
next before the commencement of this suit, then the 
jury is instructed that the defendants are entitled to 
recover.’* 


It will be observed from the foregoing case that claim 
of title is not referred to as one of the necessary elements 
of adverse possession. However, the appellee in the in¬ 
stant case not only claims but has fee simple title. See 
also Carney v. Hennessey, 74 Conn. 107, 49 Atl. 910, 53 L. 
R. A. 699. 


There are decisions to the effect that one may acquire 
bv grant or reservation an easement to be exercised in con- 
nection with and for the benefit of particular land which 
he does not own, in which case, the easement is in gross 
and if and when he acquires it, the easement becomes ap¬ 
purtenant to the land. See Tiffany . Real Property . (3rd 
Ed.) Vol. 3, Page 210, and cases cited. 

Incident to the motion for a preliminary injunction, Jus¬ 
tice Pine, after hearing the oral argument, reading the af¬ 
fidavits, the pleadings, and making a personal inspection of 
the premises, entered a decree granting appellee a prelim- 
inaty injunction and Justice O’Donoghue was satisfied af¬ 
ter a trial of this case upon its merits that the appellee was 
entitled to the relief she sought, and thus entered a decree 
granting the plaintiff a permanent injunction and support¬ 
ing said decree by findings of fact and conclusions of law. 
Appellee takes the position that the trial court properly 
considered the will of John Nicholas Matthews, as a fac- 
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tor, (it was unnecessary that it be considered as a muni¬ 
ment of title) along with the other testimony adduced by 
appellee, to determine whether or not the possession of ap¬ 
pellee could be tacked to that of her predecessor in title, 
John Nicholas Matthews, and thus constitute adverse user 
for more than twenty (20) years. 

Conclusion. 

Appellee respectfully submits that in view of the fore¬ 
going, the trial court did not err, and its decision should 
be affirmed. 


J. BENJAMIN SIMMONS, and 
SCOTT D. KELLOGG, 

Tower Building, 

Washington, D. C., 

Attorneys for Appellee. 





